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Introduction

The year of 1995 is the 50th anniversary of independence of Korea. And 30 years have passed
since normalization of diplomatic relations between Republic of Korea and Japan by conclusion of
a treaty on the basic relationship together with 4 detailed agreements including a fishery
agreement.

In accordance with the conclusion of Fishery Agreement between Korea and Japan in 1965
(hereafter referred to as 1965 Fishery Agreement)”, extreme fishery dispute between the two
countries of 20 years after the independence of Korea came to an end and the aspects of fishery
relations became stabilized in appearance. But both countries being the geographically opposite
states, historically-inconvenient fishery relationship did not thoroughly clear up even by that
agreement.

From the Korean viewpoint, the 1965 Fishery Agreement started as an interim treaty to prevent
the Japanese fishermen’s one-way plunder of Korean coastal fishery resources. As we know, the
1965 Fishery Agreement was based on the ground of originally unequal conditions of fishing indu-
stries of the two countries, and also concluded by the binational political consideration of those
days.

For the last 30 years, however, a new international legal regime of the sea was established by

the United Nations Convention on the Law of the Sea of 1982% and also there occurred substantial

* This article is a paper presented at "'95 International Symposium on Fisheries Sciences, (Global
Cooperation and Developmental Strategy of Fisheries Industry), held at the National Fisheries
University of Pusan, November 9~12, 1995.

1) Since 1945, this was the first intergovernmental fishery agreement as for Korea, and the third one as for
Japan following the International Convention for the High Seas Fishery of the North Pacific Ocean of
1952 and the Russo-Japanese High Seas Fisheries Agreement of 1956.

2) 1982 United Nations Convention on the Law of the Sea was entered into force on 16 November 1994,
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changes on the fishery circumstances besides capabilities of the two countries. Accordingly, the
1965 Fishery Agreement should be fundamentally reappraised because a lot of parts of the
agreement do not satisfy the present situatiens. .

Furthermore, rearrangement of the existing fishery relations between the two countries is
needed not only for the reorganization of the law of the sea regime but also for the conservation
and management of the almost depleted fishery resources in the Northeast Asian sea region. For
this purpose, it is required to reconstruct a friendly amd reasonable fishery relationship in the
future.

This paper analyses the main substance and legal nature of the 1965 Fishery Agreement, and
evaluates its practice for 30 years, and aims to suggest a desirable direction of future

development.
Main Substance and Legal Nature of the Agreement

1) Concluding Process of the Agreement

The postwar fishery relations between Korea and Japan started in an extremely stressful
manner, and the situation continued untill the normalization of diplomatic relations in 1965. From
the very beginning the bilateral relations in the fisheries issue-area were fraught with deep-
rooted national sentiments between two countries. When, in January 1952, Korean Government
issued the[Presidential Proclamation of Sovereignty over the Adjacent Sea] claiming Korea's
sovereign jurisdiction over the sea areas extending 20 to 200 miles from its coastlines, Japan flatly
rejected such claims. Within what came to be known as the Peace Line, Korean Government
claimed sovereign jurisdiction over the preservation, protection, conservation, and utilization of all
the natural resources retained in the adjacent sea areas.

The Presidential Proclamation came in anticipation of the return of Japanese fishermen to the
fishing grounds around the Korean Peninsular once they were free from the restrictions of the
MacArthur Line which had been established by the Supreme Commander for the Allied

Powers(SCAP) in 1945 forbidding Japanese fishing vessels to operate beyond the Line®. And also

3) During the occupation period from 1945 to 1952, Japan was unable to exercise its sovereignty. And its
economic activities, including fishery and shipping, were placed under the Allied Powers’ control.
Japanese coastal navigation was strictly controlled for security reasons from 20 August to 14 September
1945, and coastal fishery was restricted to areas within the MacArthur Line from 27 September 1945 to
25 April 1952(Tsuneo Akaha, “Muddling through successfully : Japan’s poster — war ocean policy and
future prospects”, Marine Policy, Vol. 19 - 3, 1995, p.173).
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the Presidential Proclamation was followed by the municipal legislation, the Fishery Resources
Protection Act of 1953 to implement the Proclamation of 1952. The enforcement by Korean
Government of the new law involving seizure of foreign fishing vessels and detention of fishermen
found in violation of the law. As a result, 326 Japanese fishing vessels had been seized and 3,904
Japanese fishermen detained until 1965*. Japan protested what it considered were unlawful acts
on the grounds that the Presidential Proclamation and the accompanying domestic legislation ran
counter to the principle of high seas freedom that had long been established in the international
law and also that they were inconsistent with the basic principle of international cooperation for
the development and protection of high seas living resources®. '

A bilateral committee had been set up in February 1952 to discuss the fishery problems
between both countries. It was one of several committees established to conduct negotiations for
the eventual normalization of diplomatic relations. No sooner had the committee begun its work
than it became evident that the respect claims of the two governments were irreconcilable. Japan
proposed that two governments establish and implement on an equitable basis joint measures to
maintain a maximum sustainable yield(hereafter referred to as MSY) of the fishery resources of
mutual interesis, that the trawl and dragnet fishery be banned for a specific time period in those
areas where scientific evidence might warrant such action, and that a joint committee be
astablished to conduct a scientific survey and research concerning conservation and effective
utilization of fishery resources of mutual concern. On the other hand, Korea proposed that such
measures as were proposed by Japan be established on the high seas outside the Korean fishery
zone, beyond and adjacent to its territorial sea. Japan understood that the proposal of Korea was
clearly intended to establish the legitmacy of its jurisdiction within the Peace Line.

As discussed above, both proposals were so far apart that there was no possible ground for
agreement, and the negotiation was suspended soon. The second round of talk in May and June
1952, the third in October 1953, the fourth in October 1958, and the fifth in October 1960 all
failed in dissolving the issue of the extent of Korean maritime jurisdiction. What further
complicated the already strained fishery relations between two countries was the establishment
in September 1952 of the Clark Line inside the Peace Line by the United Nations Forces

Headquarters as part of their Korean War efforts® In October 1961, the Korean Government

4) Sigeru Oda, Marine Resources and International Law, 1971, p. 196,

5) Choon - ho Park, East Asia and the Law of the Sea, Seoul National University Press, 1983, pp. 145~149.

6) The purpose of the Clark Line was establishment of a defense zone adjacent sea area of the Korean
Peninsular, and it was eliminated on August 27th following the July 27th 1953 Ceasefire Agreement
between the North and South Korea.
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agreed to resume overall negotiations and the Fishery Committee met for a sixth round of talks.
In the beginning of 1962, when the two governments had moved closer on other issues,
particularly on the question of Japanese War reparations, the main focus of the negotiations
shifted to the fishery relations between two countries. In December 1962, Japan offered a
compromise : 1) Japan would recognize a 12-mile Korean high seas fishery zone in which Korea
would exercise the same rights over fishing as it did in its territorial sea ; 2) Korea would
recognize and permit continued Japanese fishing in the outer 6-mile area of the fishery zone for
10 years after the bilateral agreement went into force ; 3) within this area, fishing vessels of both
countries would be subject to the enforcement jurisdiction of their respective governments ; 4)
Japan would possess the right to establish a fishery zone according to the same conditions as in
the first part of the proposal™.

The Korean Government argued that fishery conservation measures were necessary not only
within the 12-mile limit but also beyond it in view of the worsening resources situation caused by
Japanese fishery and that the Geneva Convention of 1958% recognized the special interests and
preferential fishery rights of coastal states. Korea pointed out that the Convention for the High
Seas Fishery in the North Pacific Oceans and the Japan-Soviet Fishery Agreement also provided
for the preferential rights of the coastal states concerned and that the same rights should be
recognized for Korea. But Japan responded by stating that a 12-mile fishery zone was the
maximum compromise that she could accept. When Korea submitted a proposal that included a
provision for a 40-mile fishery zone of Korea, the Japan could not accept it even though it was
clearly less extensive than the area under the 1952 Presidential Proclamation. Subsequent talks
could not dissolve the issue and the negotiation was again suspended in April 1964.

At the end of 1963 the foreign ministers of both countries came to an abstract agreement on the
following three subject matters ; 1) early conclusion of fishery agreement, 2) equitable application
of measures for the conservation of fishery resources to each country, 3) Japan's cooperation for
fishery development of Korea. In accordance with the above agreement talks made great progress.

The seventh round of talks were resumed in December 1964. Following further discussions at the

7) This proposal was similar to the 66 proposal that had been unsuccessfully put forth by Canada and the
United States at the Geneva UNCLOS [ in 1960. According to this scheme, foreign nationals who had
been fishing for 5 years or more in a newly established fishery zone would be allowed to continue fishing
in the zone for another 10 years.

8) The 1958 Convention on Fishing and Conservation of the Living Resources of the High Seas, adopted at
the UNCLOS | . This Convention required states parties to it to agree upon measures to conserve the
fishery resources of the high seas : in certain very limited circumstances it gave a coastal state the right
unilaterally to adopt conservation measures for areas of the high seas adjacent to its territorial sea (Arts.
6 and 7).
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working level, both Governments finalized the agreement in June 1965. Together with other
agreements dealing with the bilateral relations and the status of Korean residents in Japan, the
Fishery Agreement was ratified by each country and went into force on 18 December 1965. At the
same time, a private-level fishery agreement that dealt with the safety of fishing operation by

both nationals went into force.
2) Main Subject and Legal Nature

The objectives and general principles guiding the 1965 Fishery Agreement between Korea and
Japan were stated in its preamble : 1) to maintain a MSY of fishery resources for mutual
interests ; 2) to contribute to the conservation and rational development of the resources ; 3) to
respect the principle of high seas freedom ; 4) to eliminate the causes of fishery conflict ; and 5)
to cooperate for the development of fishing industry mutually.

According to the 1965 Fishery Agreement, both countries recognized each party’s right to
establish fishery zones up to 12 miles from its baseline®. Outside the Korean fishery zone were
established “joint regulation zones”, in which the two governments would take provisional
measures to control the number and size of fishing vessels'”.Japanese fishing vessels in the joint
regulation zones were limited to 1,700 in number at any time and 60 tons in size. The Agreement
adopted the flag state principle for control and court jurisdiction outside the 12-mile fishery
zone'', Outside the joint regulation zones were established "joint resource survey zones", in which
both governments would conduct scientific surveys to assess the condition of fishery resources in
the area'”. The Agreement established a binational commission charged with the responsibility to
discuss and provide recommendation on 1) scientific studies and regulatory measures based on
such studies, 2) the delimitation of the joint resource survey zones, 3) provisional fisheries
regulatory measures, and 4) matters concerning the safety and order of fishing operation and
general procedures for handling accidents involving fishing vessels.

The 1965 Fishery Agreement also obligated both governments to take necessary measures to

9) Art. 1 of the Agreement. Accordingly, on December 12th 1965 Japan established a 12-mile fishery zone
applicable only to Korean nationals.

10) Art. 2 and 3 of the Agreement. Accordingly, restrictions applied to Japanese offshore trawlers, bull
trawlers, purse seiners, and mackerel angling fishery in the area.

11) Art. 4 of the Agreement. According to the Japanese interpretation, the acceptance of the flag state
principle implied the status of the area beyond the 12-mile Korean fishery zone as high seas, thus de
facto abolishing the Peace Line.

12) Art. 5 of the Agreement. The joint resources survey zone were defined by the Bilateral Fisheries
Commission, established by the 1965 Fishery Agreement, as lying north of 30 degrees north latitute and
west of 132 degrees east longitude.
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ensure the safety and order of fishing operation and to settle accidents smoothly and expeditiously.
Accordingly, a private-level agreement was concluded in December 1965, providing for detailed
rules for safe fishing and for the establishment of a private-level binational committee for
expeditious resolution of accidents. Dispute settlement procedures were provided for in the Article
9 of the Agreement, and the private agreement established a binational committee to dispose of
cases involving Korean-Japanese fishing accidents in the joint regulation zones and surrounding
waters. Finally, the official agreement was to be in force for five years following the exchange of
ratification instruments between both governments and thereafter for one year after either side
notifies the other of its intent to terminate the agreement. Indeed, the bilateral agreement has
been extended since 1970.

Thus, the postwar fishery regime between Korea and Japan was established. The prewar and
wartime animosities between two countries surrounded the 13-year long negotiations that finally

culminated in the 1965 Fishery Agreement.
A Newly Developed Fishery Problem

Korean trawl fishery off the northeastern shore of Japan has increased in the late of 1970s. That
was clearly a result of the establishment by North Pacific coastal states of their respective 200-
mile exclusive fishery zones (hereafter referred to as EFZ). Until 1977, the year EFZ of USA and
USSR went into effect, the Korean trawl fishery off the coasts of Hokkaido was seen as secondary
to their more extensive operation in the Northwest Pacific waters. After Korean trawlers lost their
fishing grounds to the coastal states jurisdiction, they began fishing operation in adjacent coastal
waters of Hokkaido. Outside the control of Japanese fisheries laws and regulations, the Korean
trawlers easily outcompteted Japanese coastal fishing vessels that were severely restricted in size
and number.

As accidents and Japanese fishery damage involving Korean trawlers increased, concerned
Japanese fishery representatives called for and successfully concluded a private-level agreement
with their Korean counterpart in April 1978, providing for basic rules to maintain fishery order
and to settle disputes. Hokkaido and Korean fishery representatives have since developed
elaborate procedures for dispute settlement. Similar to the arrangements that had been developed
with respect to Korean and Japanese fishery in the western and southwestern waters of Japan, a
binational private-level committee has been established to dispose of disputes.

In the meantime, governmental action became necessary. In response to Korea's concern on the
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deteriorating condition of fishery resources in the sea areas surrounding Cheju-do and the
Japan's call for Korean fishing restraint in the northern coastal waters of Japan, in 1980 the two
governments agreed to call on both countries' fishermen operating in the sea areas concerned to
impose self-restraint on a provisional basis. When trouble continued, the two countries agreed to
extend the provisional arrangement and also to further strengthen the regulatory measures in the
relevant sea areas.

After the provisional arrangement expired in October 1986, the two countries continued their
discussion and agreed on a number of measures a year later. The discussion highlighted several
shortcomings of the 1965 which had become apparent as a result of changed situation of Korean
and Japanese fishery in each other's coastal waters.

First, Japanese authority understood that the 1965 Fishery Agreement had proved ineffective
in controlling the level of Korean fishing effort off Hokkaido. Particularly problematic were the
large Korean trawlers that operated in those areas in which Japanese trawl fishery had been
banned by domestic laws and regulations. Second, the existing agreement also proved ineffective
in regulating the squid angling and pot fishery etc. operating in areas where fishing activities
were domestically prohibited by both countries. Third, the flag state principle adopted for the
control of violations of the 1965 Fishery Agreement proved ineffective. Furthermore, coastal
fishermen in northern Japan began to press their demand for a uniform application of the
nation's 200-mile fishery jurisdiction against all foreign fishermen including Korean nationals.
On the other hand, fishermen in southern and southwestern Japan continued to oppose a uniform
application of the nation’'s 200-mile regime for fear of losing their fishing grounds in the Korean
and P. R. Chinese coastal waters.

Faced with these problems, Japan wanted to revise the 1965 Fishery Agreement and to
establish a “fishery resources management zone” in the sea area between two countries where
trouble continued. According to the Japanese proposal, a number of each country's fishing vessels
would be limited in the proposed zone and, breaking with the past practice of the flag state control
and court jurisdiction, the coastal state would enforce control against suspected violators of the
new agreement. Japan further proposed that Korean, as well as Japanese, fishermen strictly
observe the otter trawl prohibition line off Hokkaido and Japanese domestic fishery restrictions in
Japan's western sea areas.

Korea was reluctant to revise the existing bilateral fishery framework. More specifically, Korea
argued that the 1965 Fishery Agreement was negotiated as a part of the overall bilateral relations

and that, considering the national sentiments of two peoples, time was not ripe for a revision of
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the agreement. Korea also pointed out that the flag state principle currently in force was
incorporated into the 1965 Fishery Agreement upon Japan's insistence, adding that the coastal
state’s control against suspected violators might negatively affect national sentiments.

Following a year-long series of talks, in October 1987 both countries agreed on the following
measures : () The Korean trawl fishery would be gradually phased out and by April 1991 would
be totally eliminated inside the Otter Trawl Fishery Prohibition Line and in turn Japanese bull
trawlers operating around the Cheju-do would be reduced by 50% and the fishing period for the
remaining vessels would be cut down by 50% by April 1991 ; @ Korean dragnet, squid angling,
and eel pot fishery in Japan’'s western sea areas would observe strict prohibition by area and
period, and Japanese dragnet, squid angling, and coastal fishery would also be subject to
prohibition by area and period ; and 3) both countries would strengthen and expand their control
of fishing operations in the areas concerned by extending the joint control arrangement then in
existence in the joint regulation zones to surrounding areas, including the assignment of officials
from both governments on the same patrol boats. The patrol activity by both government’s officials
in the affected areas was also increased to ten times a year, each lasting a week to ten days.

The impact of the new arrangement was expected to be the most extensive for Korean trawl
fishery off the coasts of Hokkaido and for Japanese fishing activities in the western sea areas.
Both countries were willing to suffer a lot of losses, however, because the need to reduce their
fishing effort in the area against the backdrop of the deteriorating resource situation was
recognized not only in Korea but also in Japan.

On the question of whether Japan should apply its 1977 law on the 200-mile EFZ, a simple cost-
benefit analysis still indicates that Japan is better off with the status quo, particularly in view of
the extensive and lucrative Japanese bull trawl and globefish long-lining fishery off Korean and
Chinese coasts. The fisheries officials of both countries believe that two countries cannot set up
the exclusive economic zones (hereafter referred to as EEZ) or EFZ regime without terminating
the 1965 Fishery Agreement but that the existing agreement should not be terminated until after

a substitute arrangement has been found.

Evaluation on 30 Year-Fishery Relationship

1) Provision toward the Development of International Law

The international legal background of conclusion of the 1965 Fishery Agreement were the 1st
United Nations Conference on the Law of the Sea of 1958(UNCLOS [ ) and the 2nd United
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Nations Conference on the Law of the Sea of 1960 (UNCLOS 1 ). Following conclusion of the 1958
Convention on the Territorial Sea and the Contiguous Zone, at the UNCLOS [ a proposal on the
6-mile of territorial sea and 6-mile of contiguous fishery zone regime by the United States and
Canada failed by one vote to obtain the required two-thirds majority*®.

The 12-mile fishery zone was adopted by a large numbers of states since 1960', and the
development of this practice was such that, in the 1974 Anglo-Icelandic Fisheries Jurisdiction
Case, the International Court of Justice had pronounced the 12-mile exclusive fishery zone had
become established as a rule of customary international law™.

Thus it can be said that the 1965 Fishery Agreement was influenced even indirectly by UNC-
LOS 1, and it adopted the 12-mile fishery zone regime under the International legal background
at that time.

But the 1965 Fishery Agreement failed to accept the law of the sea regime which was repidly
developed since 1973". The examples among newly developed international ocean regime by the
1982 United Nations Convention on the Law of the Sea are settlement of 12-mile breadth of the
territorial sea and 200-mile EEZ regime, recession of the freedom of high seas fishery, transition
of the international management system for fish stocks, and accentuation the necessity of

international cooperation, etc.

A. Fishery Zone
The Article 1 of the 1965 Fishery Agreement recognized the right of establishment of fishery
zones up to 12 nautical miles from the baseline within which both states parties can exercise the
fishery jurisdiction exclusively. In these sea areas both states parties can reserve the fishery right
for their own nationals and the coastal state can exercise the regulation and court jurisdiction

against the fishing vessels of the other party who violated its fishery right.

13) O'Connell, D. P, The International Law of the Sea, Vol. 1, Clarendon Press - Oxford, 1982, pp. 163~164.

14) 12-mile fishery zone was adopted by the major maritime states, for example, Australia, Canada,
England, Norway, USA, USSR, and embodied in the Anglo-Norwegian Fishery Agreement of 1960,
Anglo-Icelandic Fishery Agreement of 1961, and European Fisheries Convention of 1964.

15) Churchill, R. R. and Lowe, A, V., The law of the sea, Manchester University Press, 1985. p. 201.

16) Japan enacted the Law of Provisional Measures Relating to the Fishery Zone on 2 May 1977(Law No.
31), encouraged by the general trend that a number of coastal states had begun to regulate their own
200-mile zones, whether it be EEZ or EFZ. According to the Enforcement Order of 17 June 1977 of this
law, the main provisions of the law relating to the control of foreigners do not apply to the nationals of
Korea and China. And, at the same time, the establishment of fishery zones as such is not permitted in
some areas of the Eastern Sea and the East China Sea. These exceptions were established on a reciprocal
basis vis-a-vis the two countries in the Law of Provisional Measures Relating to the Fishery Zone and its
Enforcement Order(Tadao Kuribayashi, “The United Nations Convention on the Law of the Sea and the
Japanese Municipal Laws", The Law of the Sea : Problems from the East Asian Perspective, Law of the
Sea Institute, University of Hawaii, 1987, p. 318).
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The 1965 Fishery Agreement provides that a coastal state who adopts the straight baseline
must discuss with the other party(Art. 1-1), and Korea adopted the straight baselines in the
western and southern coasts through the Exchange of Note Relating the Straight Baseline of 22
June 1965. But the adoption problem of straight baseline surrounding the Cheju-do failed to agree
and only the outer limit of Korean fishery zone was declared.

However, the Article 1-1 of the Agreement must be made void because the compulsary subject of
discussion between the states parties concerned on the adoption of straight baseline is not
authenticated by the 1982 UN Convention on the Law of the Sea and also the straight baseline
can be established by a coastal state unilaterally'”.

Thereafter Korea and Japan extended the breadth of territorial sea up to 12 nautical miles by
the Laws of Territorial Sea of 1977 respectively, on that account the actual profit or special
significance of the 12-mile fishery zones were lost already. Furthermore, the more extensive legal
status of EEZ than that of EFZ made the 12-mile fishery zone regime be out-of-date. For that
reason the fishery zones of the 1965 Fishery Agreement must be coincided with the territorial sea
of the Law of Territorial Sea.

B. Joint Regulation Zones

The concrete fishery regulatory measures within the joint regulation zones are restriction on the
number and the size of engaging fishing vessels, on the mesh size of fishing gears, on the
candlepower of fish-luring lights of purse seiners, on the standard amount of annual total catch,
and on the identification of fishing vessels.

The upper limit of the standard amount of annual total catch by the dragnet, purse sein and
mackerel angling fishery within the joint regulation zones for each state party is prescribed as 150
thousand metric tons in the Agreed Minute''.

Inconsistencies of this regime can be summarized as follows ;

Firstly, notwithstanding the great change of the amount of fishery resources together with
epoch-making development in the fishing gear and fishing method as well as in the capability of
fishing vessels, the standard amount of annual total catch has been fixed. Moreover, it is found
that the total catch regulatory method is not desirable for rational conservation and management
of fishery resources. And also it is not coincided with the doctrine of United Nations Convention on

the Law of the Sea which is using the system for resources management by species.

17) ICJ made the same adjudication upon the Anglo-Norwegian Fisheries Case of 1951.
18) 10 percents of up-and-down variableness was endowed, but the reported annual total catch never
exceeded at all.
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Secondly, the sovereign right which must be properly exercised over the marine resources by
Korea as the coastal state is denied by the joint regulation zone regime in the adjacent sea region.
Namely, it is against the doctrine of United Nations Convention on the Law of the Sea not to
admit the preferential right of the coastal state in this zone.

Thirdly, it became not to be practical setting limits to dragnet, purse sein and mackerel angling
fishery for regulatory objective fishery in the zone. In stead of disappearing of mackerel angling
fishery squid angling, trawl, stow nets, off-shore trap, and globefish long-lining fishery were
remarkably activated thereafter. However these kinds of fishery are not being included among the
regulatory objective fishery yet.

Fourthly, the regulatory measures of both states parties for the purpose of rational conservation
and management of fishery resources in the joint regulation zone does not creat any legal binding
force for a third state without its consent'®.

Under existing circumstances the rapid expansion of P.R. Chinese fishery capability brings

about some serious troubles in this zone as shown in the <Table 1>.

C. Enforcement of Regulation and Jurisdiction

Exercise of the right of regulation(e.g., detention and inspection) and jurisdiction for violator
outside the fishery zone including the joint regulation zone is fully based on the flag state
principle. This means that the regulatory measures against the violator can only rely upon very
passive methods such as mutual notification, joint patrol, mutual on-board supervision and
mutual furnishment for inspectors' convenience.

This regulatory method was adopted by the insistence of Japan whose fishery capability was
superior by far in comparison With Korea at the time of agreement conclusion. But 30 years
passed, the fishery capability of both countries became almost even at present.

Accordingly, it is lawfull to conduct joint regulatory and flag state jurisdiction for the agreement

violator because the legal status of outside the fishery zones of both countries as well as the joint

<Table 1> The recent status of violation of Korea's jurisdictional waters by P.R. Chinese fishing vessels

Year 1989 1990 1991 1992 1993 1994
Total 192 359 1,112 994 1,059 2,706
Territorial Sea - 70 250 226 90 337
Fis. Res. Protection Line 192 289 862 768 969 2,369
Captured - - - 15 17 17

{Source ; The Korean National Fisheries Administration)

19) Art. 34, Vienna Convention on the Law of Treaties of 1969.
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regulation zone is defined as high sea by the law of the sea®™

D. Legal Power of the Joint Fishery Commission

The Korea-Japan Joint Fishery Commission is a permanent organ established by the Article 6
of the 1965 Fishery Agreement to achieve the aim of Agreement. The Commission has played its
role as a central organ for subjects of discussion relating the fishery agreement between two
countries.

But its competence is very limited to the recommendational function without any executive
power. Accordingly, the Commission was inefficient for the agreement operation such as regulatory
measures in the joint regulation zone or scientific survey activities in the joint resource survey
zone.

In addition to the above matters, there were a lot of issues to be selved by the 1965 Fishery
Agreement system. For instance, the confronted problems were incompliance with the other
party's fishery prohibition area by the both countries’ fishermen, unbalanced punishment by
states parties against the offenders, regulation problem in the vicinity of the South and North
Korean demarcation sea areas, and reasonable search and rescue problem for the fishing vessels

involved in maritime perils, etc®'
2) Change of Circumstances for Fishery

What was the experience of both countries’ fishermen affected by the post-1965 fishery regime ?
A number of important developments have taken place since 1965 and occasionally threatened to
destroy the stability of the bilateral fishery regime.

The first such development was the establishment of 12-mile territorial sea by both countries
and of 200-mile EFZ by Japan in 1977. At the time Japan was considering extension of its fishery
jurisdiction from 12 to 200 miles, fishermen in the western and southwestern parts of the country
were fearful that such a move would prompt Korea and P. R. China to establish their EFZ, forcing
them out of their traditional fishing grounds in their neighbors’ coastal waters. Japanese fishing
operations in the East Sea, East China Sea, and Yellow Sea were quite extensive compared with
foreign fishing in its own coastal sea areas.

The Japanese Government had to respond to the western and southwestern Japanese

20) The same principle was accepted in the "Draft Agreement for the Implementation of the Provisions of
the United Nations Convention on the Law of the Sea of 10 December 1982 Relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory Fish Stocks; which was concluded on
4 August 1995

21) Byung-hwa Rhyu, Northeast Asian Region and the Law of the Sea, Jinsung-sa, 1991, pp. 105~ 115.
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fishermen's concern. Tokyo decided to exempt, as a provisional measure, the East China Sea, the
Yellow Sea, and the west of 135 degrees east longitude as well as Korean and P.R. Chinese
nationals from the provisions of the 1977 law establishing the 200-mile EFZ. As a result, the 1965
Fishery Agreement upon which the 12-mile fishery zones based had practical effect only in
limited areas of the sea surrounding the Tsushima Islands where both countries retained the 3-
mile territorial limit®.

Another development, which has affected and continued to affect the stability of the post-1965
bilateral fishery regime was modernization and expansion of Korean fishing activities just outside
the 12-mile territorial sea of Japan. Increasing domestic food demands and coastal environmental
deterioration resulting from the rapid industrialization and urbanization in Korea have forced its
coastal fishery to move offshore and into distant waters in search of new fishing grounds.

The Korean coastal and offshore fishery which accounted for 87% of the total production in 1965
had dropped its share to 46% in 1993, while that of distant-water fishery increased from 1% in
1965 to 22% in 1993 as shown in the <Table 2>.

The Korean offshore fishery today comprises large and medium-sized mechanized dragnet,
purse seine, and trawl fishery. These fishery, as well as Japanese fishery, that is operated in the
joint regulation zones are subject to an array of constraint. Korean fishery in the zone doubled its
production in the mid-1970s and have further grown, while the fish catch of Japan has gradually
declined since 1976 as shown in the < Table 3>. As a rsult, the fish catch of Korea in the zone far

exceeds that of Japan today.

<Table 2> Comparison of fish catch and fishery foundation by country and year

Korea Japan Proportion(Jpr/Kor)
Item Unit

1965(A) 1993(B) (B/A) 1965(C) 1993(D) {D/C} 1965 1993
Total fish catch 1000M/T 636 3,336 5.2 6,908 8,666 1.3 109 26
Offshore catch 1000M/T 554 1,526 2.8 4,778 6,103 1.3 8.6 4.0
Distant-water catch 1000M/T 9 741 82.3 1,604 1,121 0.7 1782 15
Portion of offshore catch % 87 46 0.5 69 70 1.0 0.8 15
Number of fishing vessels x 1000 51.1 87.5 1.7 381.1 3448 09 75 39
Mean tonnage of f. vessels tons 4.0 10.5 2.6 5.7 6.2 1.1 14 06
Ratio of power-driven vessel % 15.0 83.3 5.6 57.0 996 1.7 3.8 1.2
Number of dragnet 448 585 1.3 764 87 0.1 1.7 01
Number of fishermen X 1000 546 207 0.4 612 298 0.5 1.1 14

Source ; Korean Fisheries Yearbooks & Japanese Fisheries Yearbooks

22) The Korean Government is going to extend the breadth of territorial sea to the intermediate line in the
sea area of Korea Strait through revision of the Territorial Sea Law of 1977.
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<Table 3> Comparison of fish catch by country in joint regulation zone (Korea/Japan, unit ; M/T)

Year Total catch Large-dragnet Medium-dragnet Purse seine

1966 44,806 / 52,748 30,378/ 23,456 11,295/ 7051 3,133/22,241
1971 57,117 / 55,787 27,433/ 24,344 11,199/ 2,297 18,485 /29,164
1976 113,781/ 52,516 38,020/ 24,541 17,458 /2,931 58,303 / 25,044
1981 147,835/ 28,352 61,422/ 8,235 24,000/ 1,207 62,413 /18,910
1986 148,976 /22,774 53,940/ 5,763 1,655/ 983 93,381/21,028
1991 71,232 /26,701 16,792/ 2,809 454/ 374 43,003 /23,5618
1993 86,687 / 27,322 16,317/ 3,480 122/ 197 66,646 / 23,645

Conclusion

The 1965 Fishery Agreement between Korea and Japan failed not only to perform the rational
conservation and management regime of fishery resources in the agreement area but also to
embrace the developing maritime jurisdiction regime such as the territorial sea regime, the EEZ
or EFZ regime, the high sea and the continental shelf regime. Furthermore, by maintaining the
provisional structure of agreement without any fundamental transformation for last 30 years, it
suffered a severe inconsistency with the developing international law of the sea regime.

The Agreement has been maintained under the dominated circumstances of the deep-rooted
national sentiments between the two countries rather than by its rational practice, for instance,
the operational manner of the joint regulation zone.

In the meantime, there occurred remarkable alteration of circumstances such as the expansion
of Korea's fishery capability and development of distant-water fishery, the failure of rational
conservation and management on the offshore fishery resources, the introduction of advanced
fishing technology and the improvement of performance of fishing vessels, the rapid expansion of
P.R. China's fishery capability and the decline of Japan'’s fishery activities etc.

On the other hand, under existing circumstances, the offshore and coastal fishery for Korea and
Japan became more important in accordance with the decline of distant-water fishery. And so far
as the 1965 Fishery Agreement system is maintained, both countries, as the coastal states, have
no legal competence to control the access of third parties because the legal status of the sea region
outside the 12-mile fishery zone.

As we discussed above, the 1965 Fishery Agreement system contributed to the normalization of
fishery relationship between Korea and Japan at the early stage. But under the altered state of
affairs, no more efficiency of the system can be expected as an effective fishery resources

conservation and management regime for the Northeast Asian sea region.
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For these reasons, it is an appropriate opportunity for Korea and Japan to convert the existing
fishery relations into modernized law of the sea regime. Namely, both countries must extend the
maritime jurisdiction through establishment of the EEZ or EFZ and must exercise the rights and
perform the duties for the resource management in the capacity of coastal states. Furthermore,
Korea, Japan, P. R. China and Russia must set up a regional joint management organization
which will perform the conservation and management role for the transboundary fish stocks in
the Northeast Asian sea region, where the integrated ecosystem management is needed. And the
legal basis of the regional joint management organization is the Article 63-1 of 1982 United

Nations Convention on the Law of the Sea.

-231-



Jong - Hwa CHOI

<2 %>

&-HEGERGR 3009 FES Mnine) nEM4

& %= #n
(38 LK BE A 4340
o a2 %@

A2 AARA Fa B VT AR 2R B SYE F dA7A 9 50 & o] ¢ Holoj
oA 200 ko] B BIR S 30 %Y 1 RBARE TR AT 19650 @ E BT MAY 2N
2 oAl FFztel UARD S BEHPS UG FAHD AP Pz kA AYPA A
22 2 U 280 BT8R, &Y FFL vhE Alold] ¥ Q29 HABERZA olgBole ¥
HE A 448 4 E R oYUt

Y| MHREBES F7 BAY AL FB2AM, G2 ojgAF e Azl dts Aday
A2 AR 3 Aol AT &) BAUD, YLOZME /M5 e T S2 0] MERiE REH =
THHES Aot We QiFFeE F224 999 AFE FenA g ol BAo|UT =, @H M
XBES A2H o2 FF3te] B FT AY YRS vhg o2 3, FA o FXAQ 2&of osted 4
HE Zoldth metA, o] gAM o KA YA e] HERLE T AN &Y FRETE }
=9 TG to], Y EH BFYEHE FNA 3o it $dHo| & Ro] Ao} BE,
o sl gojM e Fel A Ad Bt AREH 2 YFHo|A] Rtk A o] o] Y=o 4
A B 1% ubE Ha FrrEAY 2 ske AL ol

1965 & H M sEC] NP A& 1958 o) ik A Auut ek A4 slo X 3~ 1282
o i 2ige] 298 AAR s Fo] HelH D AVIAA T, 30 £ A Fo EHEEGRH Y
o whe} 1234 2] $Hig-2008] 2] EEZ-2vige] 394 AA 2 Asdn S, NigME fAHe) 22 9
A, AL AAF 2, F-F-d 379 oA 5 o) A Y AN Walel 2o s H MR E A A
WA Foe Abg o) il AZich waka, 196519 @A BEH TS AT 28 A7) Helse
A7t 2R HAE B oh g}, 53] o] 5 FHo} 322 1980 ) ik o] B HE| ZTAH 0T LM%
ol AFH A IEBAES U FoA8A ¥& F ¢A HA

A, A AN L FF3he] A BA S BEBEB ) ¥ 30 B Y AL SR} kR
7 REe] 7127 B3 FAd, o] Ao ngdE o|gAL S B Beln HESE © glojA] WA A
27} obd = gt} 28 7) W ol V) Eo) @A REHES AL A2 Basigd 2R O
AA 2 &S AFaA RSt of & AlHol2tn ke Th

-232-



Evaluation on 30 Year - Korea - Japan Fishery Relationship and the necessity of Conversion of Regime

& BRKRF 3042 FM

1) EREERROIS HERHE

BAREDE AYY =9% =AYA AL 19583 196039 AHHAA A1xk 2 A2 /A
rEaEdh 1282 BREETKEGHES A A 1399 BHAN 938 dkd Aoz B
F QA 1973376 I A 33 FA FEEEEe O ol 3o R A FAe =88R £
At

© REHEKRS BIREE

3 Allze & BATAA HBERSZTE 12802717 ojd BEAS MaA 22 YA F 3l
T REERTKER REMS QAT ¢ BAIE L o] £ WA e BREELS AT RS AT
FEE F U3, 2 A E AN P ool M e AdTo] G R AH BEAL YA

EHRERS A -&3te 7 ole 2 Bt el FAS 7 Pojatoof ftn FE3n Aetl(d
A1z 13h), F3 23 TERERY BT TROL S 3] M3, St e Fatel &
A, dd vt BRERS A&t 2 AFE FH] ERER AL EAe FIsHA Ratd
BE AEEEREL] 95 AT A2 AT AT, EHRER AEA 0 ol FAI= 2
oo 5 FA S frd wEFEHHL <27 tln, St 43 P o3t ERERS 4FE +
A7) W&ol RAL L2 o] 3 & vhE3] FAIH ok Frt.

O F A A2 197799 2zt RS A st 1238 Zo] JIE ZA HAY) W B 1230
2l BEEEARES Aoy SEF vl AUt 2 B ol frdl Y Lo EEZ(HE
fhy ki) e] M A 291 7F EFZ(#Eil #kisoe]l 2R R o FE9staA Fx 2008 2] 2712
AR A7) W ol @ HARERHE L 123 2] BREFEKELS At AdelR Ao}

@ HEFRRBIAEFIEZS FE

A e MEEEAR o & XEHFIARE 4 F0(A2R), T A4 A A&
Y BRE At FA A A TA 2R E AP E AL A FAHA3R).

P9 F-E&M7 FH e FARA REL FHa 2] A5 AT, o TFRe FEo A, M
o}d Fol gl B A, At Fold J|EF AT, o)) BA| Folv} SRS A = HERHIK
el Ao AN, A, 50 RAlold o] ARt FoE 7| EFY YA E 4 FAF A st 155
Eoz dyr} ol 2L AR Ze Eede oS 2o

AR, 2A 3043 Bk A e AL F AE, of T oI o) d F5] H7HQY gHo] UAE
T B7sta, 27PE o018 71EFL A Ho] AU 2 BT ol 2, Fol HF 1A 2 HA L
2 e A 22w o] HA X3, of FE Ad e S At Yl KA EEEH

-233-



Jong - Hwa CHOI

9] oA T TN A e}, | .

EA, AT TFo] wlga] Yapshol & o) Bt ol thF AR BRI SEHFIABBIEN o 5
of £45 3 Ak F, KEHFIABAA S Fo1Y 71 2L MR o] YolA AT AL AR}
A Fe AL Fd WEEGH) 712 o dol et 2w ol e}, Falo] oM ML QB
NA VYL A8 R BULEHERAI) ¥ 3] 9 RHolT.

A, FA B gL 1A AAY, A, 150 FAoY ez FHE AL Ao 914 YT
A 050 FAPL PR Fe B, o] BAYRE 2Ao) AWy oY, T ESoY, Al
FLolg, Bol A%o)g & FA A duH oz Ao Yok 222 Lo 3 3
Zrgo] A% ol 9ol th§t FAVE $HH o2 Baslojof @t 1 B o}, ki He) ANk
Lol A4 1 AZe AT VHF BAYo| YLAE BT, AUAA BN e AHE 2
Bt

A, oldAde F213 BEBe S st FFo] THete HEMMAAKMAAY FAZAE v
FAEA ASTAAE HA AFPo) Gtk oA FZ M Po] F&8 FAS Aol M F
# EAZ WFI ATk o] BAE 1A 57) Asted e SHo} slelo] EEZ £+ EFZ A =8 4w A3
32, TA §-F-d 33| HMAERKIEF (transboundary fish stocks)e] TE#R 2 9 x|
34 stojof ok

® ER 3 FPIFEME] THEME

HEBHAEE THote] REHEAKR 2 Sl o] FA A i S&5(HA, 97 B Qu &g
A PAhe MEEERFA A AFHBA A42). F, FAZX e distde 45 B, 35 €4,
BE S0 A, G 3G AE B AFT ZL ) £2FHA AT 2T F 9ol Tt ol R
WA AA A YA W53 SYRY AR Tl 5t FolE RoA T, 30 9l A=
FT3tY od Aol Ao AR ozM dgE FA otk 2 HFAMKKIRL BT, FT R
EEEKE A S vivtel §A A9 L Al B2, HAodd datd e AFHA 35S
Aoz Agsta, ARAL MR PASHE Ao] wtgsich 28y o] A& EEZ £ EFZ A4 2
Aagto 2 93] sad ¢ Ut

@ BEXARERE ZES FHEE
WHORELRZREE 3 328 542 2487] gt 3 A6z o3l Uxg J47 =@
oltt. o] AW & FF3te] oPYFA A BEHE P& AT FA N1FEAY 8 S & gk 2y
ol 437 Ze WA AT AYY glo] And 75D 2 o) FFHAQ Aoy v Fo HEIHF
KA o] A XA KEREKRAAS] EF 22 A $Fol oM B&HoA Ehte ¥

7tE wa glo.

-234-



Evaluation on 30 Year - Korea - Japan Fishery Relationship and the necessity of Conversion of Regime

2) MR o} WEEAE IS HARS) #ML

£ &9 <Table 2>+ ¥59 oJg &zt oJ¢] 7|uko] 30, a3t W3e WE& vmEg Rolx, <Table
3> & HEMHIAE A A ] Fo] Adxd YIS 5d HH o2 vwd Rolr} o] Fol Vehd
Fxol ojd I 7Ivtel A3l W §-& gk o2y 2ot

@® 30043 o] FolYPFe 5.28) T/ W, B9 FojF Fe 1.3v) F7tol 23 2, 19653
A Bo} FojF ko] ge] 10.98] A o}, 1993 ol &= 2.6 2 11 A 2}t FH AT

@ B39 AIdAAd ANFL 280 FrHElAD, YEL 1.38) F718Th E8, QFolg A
2 o] 82.3u] F71E W), YRS 037 0.7 2 AU wehA, d3E ol AYaro] &
ol g Fol| A 2R3t v &L FFA 0.58 2 242 A, gL Was ATt

@ oo A, BF EF, THE L UM @2 242 1.7uh, 2.64), 5.6u1 2 Flsld o, 4=
2 74z 0.99), 1.1, L7922 & W3} QIich 53], 714 Aol o] So YoM g3 1382
oFZH F7HF W], 4B S 0.1 E ARG A S B AL oA Hele FYsle 2 9
& Foq @ 4 glvh 283 QA Ut A4 Ao 2 ag AL FTo FFE Aol

@ HEHRFIAE Nl M2 FFo Fojg g uusl B 2228 FE F7H5 vide], d2 e A
A=z R4 ozH RRE o] F 2 Ut

2
ojo

g

19653 A 29 WHBERHES 2 A BH3 oA REHE, EEZ 3 KEMHE, 2% 2 RiEES)
ot 22 AR BHEEES SARde FeAQ RETERHES F&34A 2TA, 3080 9
¥ glo] E5d o 2R BRI S A48 A7t Az 22 kEEEARS] £33 2L ¥
ekl ARAQl FIRA TR Te NP I F A=l st A st B2 FAEo ok 1y
g M oA BAF A, M2 E oY) =5 R o e A 2L £ 7wk W
B A3 T3 odAE &7, A2 odAE 9 T SEA AP ¥A 0] AT ol &
o] W HWEWE AA 7 FH3te oA BAE A Fststn 2719 o) THAE NAPA L, AL o] ¥
e @A M FHot e FAAY RERY AAZA I EEHS T o] N E 5 glA H
At mebA, oS3 22 F 7R s Re] s o] AATE 4 ok

A, Fd FEEHHS RE GAZ o tidte EEZ 4% 97 & B38ln YA E ¥org Y &
To] g ool ZHdetriet e MEBEBET FA EBEERHS FHE F U &, wABEHE o
s et BAl=e] A9} o B ke Aot MAHA ettt adeg, ¢ FAbEe] WS
FTaAA gAYl § ol AL BHERNTE SHAHLE E5E F AT webM, Ao BEA
EHERHE FEH 22 Astd g2 EH5A 7 e RAE shte] Wde]l € F ok a3y o

-235-



Jong - Hwa CHOI

LS FAT 2FHQA digd 5 sl gl

A, 3 BEBERH A4S 12 71U F ) W20 o didhe RAEFEEFE A
it Rolth. &, Ay ®PRAEBES 97181, EEZ £+ EFZE A X o 24 BHTEES 3
g3t BA O s E AT o] Ao} o T8 S48 olqshaiof Frt. o] o} T2 pIEFEEEH AE
oA dAs 2ol FF Atol9 il LiEFE FI MHREHEHFIS KA, M3
oo g A7} Brlsdtth 3], o2 e imFlEe] B2l gt ihaiEREe] a4 uS
AR7] 2, ikighEe] 7= A3 glojA 712 B0l H= BMHREHERN S EH EAENF
A AEE 287t o 2Eln @-F-4d 350 FHI e RiEFHEMHME 4o 27|72 sl 5
BREXRRIRS B2 4578 YA she BetE A8t of f

AEo A, A AA Z Ad=E 2 iFEEe] dFste dd=e A PAtol UFHSHA ¥, A
274 1 A8 dtn st =8 & AFen YA, F3& dalol AP s dol E 1B
Q) Aol PApA = &3] 1 3lE Ao] obdrl A2yt ol -, §-F BA FAA A
A &4 W Eol7 & shA v, HEBEB T T H A ¥ wHREHERMI AL 2 Ha 20
Aoz B4 3k EBFAEEC R GAs) 2 d52 g Ad=ol7] W&o ddmo 2] A PAt
o o) Folgol F Aok et AL o YA E FEEA] Yo ¢rdt oA, @B BEHE
< W78k a R EEES] SUE =25 A3 Ao 4T AR o] & T Y A& Aol e vio)

*

- 236~



