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I. BEREAEERJCAO) KBZRE] HEA%E

WA R HIHERH (Air Traffic Control Agencies)] BBEREHILAE
Z UN£&T BERES=#E) (International Civil Aeronautics Organiz-



& R EHRBATCA) Y el 8%t B 11
ation ; BIF ICAO =tz B33 e L A& (Legal Committee)ol A &
=314 = AL AEAgS — B {EE:81(General Work Program)e
AEHA7] AEel, ole AFoziE MHALHIEE 19604EES] Gl
oD ICAO 2B F A g o HEY o] Fsted 19608M iz
FH EAHQ HE Solrt 3399 £4d¢ 29d AojH, =AW |
ZRGS o)A PEBEEEHY RERMT] ¥ HZAE (Subcom.
mittee on the Liability of the Air Traffic Control Agencies)E& RE
7l 2.2 o] NEEEGE 1964 45 1965 o] File] AX EE
Aol A g&S 2 vk o] ARt du gl AESL o) FAlwk ek

ol AT zATt ICAOERZAGE 196749 °f MEE IRAE
oA AL FESteloktt Ao KES RES T 8 drh Y zEy o
105H o] MilEe 454 AR o1 %914 &2 A wEsz U9+
FA o] Rl A3 KO HELS ASA @gkor AT FFL A
1z At QiG] wEe] =z Abele] mbEAkl AxES] #IE
PR 9 =epEiefesue] BEMEL 055 Rigs o] o) MES B
7l 2 Add] fwEsSA d £EFERC Hddz & 57 A

2 5 BiEs vl &3 2o e ol BEywd U U F,
EERMAMSEE(CAO)Y Mas 197749 #mkewd 4 o MEE
BEREEREY —ReRrEEY Y BHRE FSEECz RED
vh glenh,d 19794 5 A BAEA®Y] 24 XAEHdAE o MEE
BAES) BERE Q) B2 R HARAY YR o) Ake HeE 659 B
Fegd ot &RE vk b

198052 BER RG] EET¢te] shte]l #miiyl H 9k &, 19850
o BEE H3k Have s0Efe HBREMze Efigame BIE

1) Report of the 25th Session of Legal Committee(Montreal, 12~15 April

1983), (Doc 9397-LC/185), pp.5~1.
2) Ibid., pp.5~1.

3) Report of the Subcommittee on the Liability of Air Traffic Countrol
Agecies(Montreal. April 1955), (IC/SC/LATC No.32. 14/4/65) # .
4) Report of the 16th Session of Legal Committee(Paris, 5~22 Sept, 1967)

(Doc 8787-LC/156~2), pp.359~360.
5) Annual Report of the Council-1977(Doc 9233), p.99.
6) Annual Report of the Council-1979(Doc 9285), p.115.
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37 3t BaZBee] —BREEEEIES REHE o] AdA
BES mstA FSg?

gl MEE F39) FHE I % BBERAGdA RETRE K
Lo #3 —Ba 8] BEEE £ HEE 2572 Az
=Y REd EEY 7585 ERite BB LS EEAS X2 e HE
(sufficient magnitude and practical importance requiring an urgent
international action)e] RESt okt Hrp= HA S A@E KU

e xR Wt BEgE 2% ICAOEBRES 53l BAZRE
g —mEEEEl 28] du BT HBHEEY ZEE 0E
£ R 4 MREEEEN 2952 dA.®

% WHE 2 WAREEES Bad BEEgY BRd Jxstd 19814
6 Hell BfESl s Qv HFTFEolA HH3A A7 19834 4 Ao &
EZd oA Bk REZAEY H5RMES] EEY #FHE(Agenda)
< AEAGS —BEsEE#Y) B Qe webA 198149 K
Fiss&e] HFtER FHR o3 o9 e 2 &H zHEs #Rif
Heol AASH mEd F A2 —mgstfrEisle] HHHET BEs
ok METBEHEMNS EBERFECMES £ 2R BaEs »
EF RS E5t otz o] MET BBERMMEEHJCAO)S Kt
80EMRe R L9 EEMWE x|z v WERERZ Rlsh = 3o

19834 9] 25k HARAGAAE T3 WEMm delAgt o] RiIE
of Fste] S WwEER ] W3t &t o] REHIEE HEY
dast Yoa 2o

o] Mo 3, @ B =+ #EEH:(model law) e 24 Guidance
Matterial & fFKE SHE/F gk d=v, Q KK =v HEELZA
Guidance Matterial of = 8}e] £Eio] 23 7R —3(Consensus)E
2 T = du=vk e B #Astd FEHE A god 4HA F
Ak o HHEH HEAGA S FHRS SN BIEFES A

7) C.M. Milde, ICAO. VI Annals of Air and Space Law, p.505.
8) Annual Report of the Council-1980(Doc 9327), p.161.
9) Annual Report of the Council-1981(Doc. 9356), pp.146~147.
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AP, EHRERES] H25R BgdA mEd A= —RBHEETE
R o] MEE T =2 o3 fFEIEFE 19834 6 Ao BlEslE MK
B H109% Gl A EFIEE Ealg. 0

BREEEY FORMEIAE HETHEHERY BRM REHET)
T — MBI ES B N HEERAA £HY Axazy
B o] BEE ikt o ol £ RIEEELel M wF gt o]
FERS ZEfdle e AL By BHEE] 259 oz Hel ¢
=3 2ol 2 WEE Badtd Brz o)

O MZZBEHETS] REHES B o oud BEM BEHXKE &
Sfefokut g

Q@ M= @ BEEmAA, @ A% =t Y] REHR kY 3
o] #H#ER(FIR ; Flight Information Zone), ® FFz2if (Delegated
Afrspace)ell FFfE3te A$o] A7 FASE 4lEd 2B/} duk g=
e o HA,

@ HERHMzEY EHT 19 T4 AUt 2T © EAMEE ©
BEAMEE, @ BEARSEE 2342 Adst 28477 & A
7ke) 1A,

@ mETEEHY THT %A AE Adrsl, H#HiEH (information
services) ¢} ko] A 8] it T AL AQAst =2FAFNA && A

Azt

® © 28 BHKH, O© Ry THEH © SEMTHIKEY i 2
BZERRRE %A EET At

® ABIAGERE I3t o] BFHAT A+ O EEER = @
71 il E A7t T2 G At

@ Fanel SlolA HugIAEERS] FIAS iR A st S=At #

10) C.M. Milde, ICAO, VI. Annals of Air and Space Law, p.447.
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HET B € F d=v 2 5 gy

EEHEY RS BAEAERE & A7 =5 EEAFEEER
2 & Ads).

® O THBENS 75 JI8AY TR, @ RETEEHKMY 7
Bk MEAS FHES TR 2R FEdEY = BEAS EH
B 7R ot REFMAS BT Ad7t A &€ AL

© REETED HES HEE 4+ =t dx=v

@ #EY HHEREY 723 hE =t BRY TEFHY BRE E
Bat-e = ARG A2 AQst AdEA §& AUt

© O A% THEE © LK THEE ® BAS FHEH A3l
EEHES #ET + g7t dEsh 39 ARELES KRBT Hd A
=3 4 9= R (breakable limit)7}x] E3lk 2¥8x god A=
4 4 o= B (unbreakable limit)7}x] 2 Falx=1},

B BB RERE

® REHES] B =5 FHEY B

ol AT 2 HHEEE W ety %Y REZ rET F 4A
ot FRugE otz e kst 2l K&K RES FR] FES
of %M vl oheF 2L RIEHE BME gl okt Hdy B
R& #rg b g1

@ sk TR A% HE, Q Kookt J& BEY &
B QO BAEMY BE 2 B49 ME © WEKRIRE, &Y, BED,
M L= A BAaY B A MM BEEE O ¥ o149 M=z
#ol B BEEE BEd A3 HHME, © FRs ¥ Ml 1 &R
HEY RE, © FREK, © KEFRE, O mEY Bed THEMNE,
O EBRFERES BR = g O S BaEk 2 R © BES
Tiae] AT R o9l RE|HIE, @ A EEES AU EFEH
o HE, @ KW mEd o ERMEY BREEE 3T R 5ol
Ak, B3 HET Ue 4 olzdE Y RFEVF TSR BEHEM &

11) Ibid., pp.5~5 and 6.
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3t BERIER BB % (Preliminary Draft International Convention on
the Liability of the Air Traffic Control Agencies)olgl: HEBo= §fj
R 43 e R 9 she] BEWEES ICAOEER #i1g 6 8l
T;}_.'l?)

o] BiEIERS] REHEY BFFE O BExAES B
@ BEREMY KA, @ A= ¢ de JREFR & 5@sln
FZRE V= hEEe] SlolA ik W A=d TS otz g
e Ae zHstd £ oA AR TASz dE HEHEY Aae 2
vete] ERERS KBS Buk olue BEmRAEEY —id) BER
E 2489 3 459 TERABRAA FAL £ 9E 9%
< £ Aoz ArsdEd

MEABE RIS R REET 28 sk iiEs ob 2EM
ol #i—= BRI o F XA dxm o) B wES] ERE B33t
At o)t 2 HHE V22 gt go2 EPERSE HET dd o
T 2L AN MEEE BEERoeR Aolout grkm R},

O EARME: © v BREE OREY 4E, © =219 48, ®
BHREL © B2 57 2 kK R I MG

@ 7lEF M8 © BEEW, @ BAWHES #T, ©® #HiEs O #
5, © BEHE © #RY B4 @ B Sl ok

ICAO o} #2667k BEBHEF 198748 4 H 28H%E 51 30A7HA 7}
viekel 2E A B e MR EIRERY #E 3 Ky
BREEHET A3t BEERE THE HEh oy #He 9
22 Xtz oS WHE - gl stgd.w

¥
3o,
X

30,
*

12) Ibid., pp.5~6; LC/25~WP/875-30(1/11/1982); Binfek, <A ¥y s
vIETIE S RIBL 7 MSREHEMEo RESMT T2 ERENE
ﬁﬁﬁ%{% &1985$ 3 A 300 BT, HEBEAXBEBMEREBRE, F25k, 73
~ e

13) WDk, THEsBTHRHo BB REELE B4 5 BY0 il
D B RUNED FIEE, S, £275%(1986), 67E.

14) Report of the 26th Session of Legal Committee, (Montreal, 28 April~13
May, 1987), LC/26~WP6~142.
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Il. MzEHER ZERE

ICAO B15% EEZAGAA METHEM HTHEY Fd £
BES AES v gl 198458 19855 Aboldl Jgiwl 0B e
ICAO 9] HWEHRE Aol Bz &' WA @adleder & Be B
THELE REEHRES 32 257 F Jdz d54dez #ES EX
= 24EE Btk 2 F EFHs AEY gk FEsE AL R
Eg A Gechz $sigd.

B 16EES 6 ERS HA%Y KES TG ojd oF HES
AdozA FHED AT FEsl ThEsthE AA 9 #EE ¢t Yo

ojgh 2L MM T)A £ 33 HAMEE WAtz Je7tes 4
vo] 712 et ICAOHEHRAA 43 HMEE #BEES I3T
vt Qlz, BEIEREHE BEEES dA5A g Ho] thik Jit.

(1) BB ZAY BHBMe HEmEd 2 8 Brs 49
o] Zd o] Ao @ BEEMEY RAIE BRI E BEE HBEK F &
HY HEREFEI B - hEH - K - £2H0 - AV 5 288tz
o2&l vt o] FEIS H2 e Biste ot Hile FdE AT
Aol REEFOIAT. @ HEBLEETY FHASE BRI BR: ofzdlE
Y 1IERD, FEOFE BT (iR, IR RE(EEHD, A 1IER, M
e Eolgich. ATl KBS Agch. @ BHEMLS RAL Bkt
2 JE BRE B @S A 9¢ =), 29, 2A=0CE20E0 T
3BT, FAS AR BAEMEY RS Btz dd.
BENS RERS 29d —EE Sojglct.

(2) THeo 2 ENEEIC R So] X & B BHIEMY EEHRE
of #3 £ES B A¥e] xJE et HME BUFKEST RE9
BEHES RETVEY HEe B3z . © BESY KEHERA
Zohz 3Hs BExE 2EECIY. @ MY RAHEES §Este BX

16) LC/SC/LATC No.32(14/4/65) Appendix A.; Doc 8444 LC/151.
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—EE, 5 EVE - EubnE Rolovh MAEHE] BATEEMoZ
T e BHEFAE A KR BE BHo s e e #
fy BERMES KAE F4stz ok, ol 47 & AAE uFe] £ 9
Fol PEAGT BAREY Fuld 448 HEHE figd BES
etz SGH 10 HleH BHESEE ol & #Hme BEIAL
A5l REREAGE P19 Wrta] M wete A sty s
o DMEREY RESAS. 2, © BB AT & A BE
HiES fE, © & BYUELY Fillo) HEsz & Fike YA
HEND Hh REFERFRE AVee A= WERES Ko
AL BES = S4 gke] ME, O FHEE 233 R
A BRER EHREERY @i A3 ME, © Weags fEl
B MR ol AT, 20 /E §1S WERE 40 %o APk Bt
ATC o] 2Ry EHIME) N ABRFAY File] At 2Fd ME
g ouk Tk 20 BRI WEZE BfnL 4 A4S ojHe @
FE EY Al SHWERIF ATC S Al &HllE 9 =1
15 BERREY RAS FAstaokt Acke dkel v
25 RS MEAEY PULS BNFE =8 BAEEY AN =
= BAY o2 Fo Sl wlebAd FEMEE olv] BAEREY KA
&S Aedet BES, SoHEY, EEd SMEnREE S04
¢ REWNES HEste dE ATl At Umbsrrr®d. 39 48
BH) METORE B SUEBE el BT o e HAm @
el BRE Mg - SR = BAEEY RAE E#stz g9
MBEAES 2 A7 BRFHEINAY BNEER T dAY =5 £y
Fig e d#elv-E Etx, FHAME SR A1 ks A
2 Aok W MRZHEEHEES A8 B B BEoYE: BN
7 gz ohatel g K HEA Nk - BES A4 BEme
2 3z givh ®EIY A/L HeR 3= hEFIEES Y= B

gt o2 e

o

a

2 N

r

o <n o

16) Doc 8787-LC/156~1, p.139.
17) BAnHEsd:, BRI T6M 2.
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T BELES FiAE L% B o 2 @kEd 287 Yz
sz, = £E BEHES MR Astd MEEHRMY it B
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EE BERTHRE LY BRETHE] HEAZ Q. o9 22 AL
FHBRM 3 REHES) #E 2 var 3F B 2 BRTK
HEe BREMHES] #Fo) J& AL Kioz dod magstA g
= A& BreteE REE 0 ® 2 Eob 19204 MR8 196041 294
7 B MERCEHSY EEHE®: ke o del 1 HER 5)E
BREM RS st JohA 1970EREH ] MEBRELED
o BEHEG® : AedetBies ¥ RELD =vHEw v EBELAHEIEANE
sl Qo] mEHERCE HEEREN NEE Fx g 2 o
o} 2 RgMbs FRle 2 FHEHMY REHEY #Fd JFHq
ER] #HA ¥tz £ 471 A+

V. mEEHRE ZEHR

oW 3 MM T ALd 2 EE BESE dntE BET
A7, BEFA F& Adske] Hetel 1964¢8e] ICAO g Z Aol A
WER ARE PLoE S £ES Brg 236 2z @ @Ee]
ARXD 10EE v FEHR] 925 E BEE 0ER 2T 3
o = e @BE - ot2AE Y - - A2E 2o} VA= - EF

18) BioHek, MBWHIL 77E FE.
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cHEotZE gt 24l - E 2 £H 52 z¥hz Yo otz
EBRFES Ao B, golzaste HEBLERE L BiE
Lo} Aol MEA7l] HEHRS BEde 9. xRS —ERe &
e HIEREFo R wile 4L KHIds o RME 559, &
Blo] 58T = iz REREG o4 BES EEY 9 ot

A REE EREMY RS sk §97 #El9Y 94 &
EHERES TLER 3t BRE o222l - AVg - 25259 - gk -
Ak 292 5 7EE PLollovh, HAHIES FHEMEES HErTE
Heted e F37be] DA BAS} drkz Bt

AA, REHES 2 w=t RERESHE 2stdokd Az £
wIE BFEF M, B4, 2a8lA Folx Itz EEsSE BE
= 14fEEEe] givt, ol st e Rl #mHd w2} ICAOBHERSG
o 2l RAGIAT 42T WM HEl #rE o 99 BEEY
o] HILHMEZA BREM FRE BET =] BES HRE FA &
olx "G Fike] Hobed MBERIES FAS BT MEHE BH
HEol S0 wEetA] g2 EFAAT o] HHe s 2 REd &«
=Hoz #EsH oz o] He] #I Kigol AR vt It &R
HEY Al BES RUT BRQANE BEGEG mAA7 =z, B
B B2 RAT Y At AE HREMLSY RS HRESE Qo] ¥
7tst s BES #7% BEE 9o

g, " BRIAE MEERENE KRos she ERE(Td 3t
AAE HRFLS] KAE. Mk FZF T BEREFE JAetdA
T RRRA R guEstedolnt ddn fRste BHEE 9P 4
FHez FoE MERGAAT © BFRELY RS RESAAT, ©
FYE BF7 Aok RS BBz REREES 5 EAE 4 At
= R HHAZ Y.

=
o
L

19) Doc 8787-LC/156~1, p.140, Para. 50.
20) LC/SC/LATC N°32(14/4/65) Para 31(2).
21) Ibid., Para. 31(b).

22) Ibid., Para. 32(b).
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. o] ZAGANA B ¥ Y= HAMEHY REFEE SESI B
dal ohgs o] GAANz ST b gt

o) wEhme AZe BuEY RERLES Hr 2 MW
FEEHR T FHEED AR BEERY REREES A
= BAE BRE Y9 #EE o9 2L EAMEMERTEY
J&sle] gdope Aoz wHehd BobEols] 4¢ ol %ol
REe BEHR FUCH EEBROKS REMHRA MR BH
&9 WARBE BEES BAANA e BEE BFY 9 ok

=9 REHEE FEORS BIRERS BANSE JEstdobd

e Aotk o] BT o] WEhel oA HEd WEES BEHA
Gz glon, B3 FENES BESS OB EEY MEMEREESD
wE OhE GRS BEET HEoE A=Y o] TEKT FUEE
& HPfe do® 2 BEE A5 ¥ A god @ HE HEHRF
KM o4 HEERE B MEA E: EHHU] J3te o
B HELBE 22 HAS B 49 B = Ad%kelr] o
Folth. @ MEMFEEENS o EHENE MR REHEE R
7 9%% 2 Wiz S g G SRT 9 9k A Eie] o
so] HEE 4oo] Eriwl, O B HeE MEHy ¥ 44t go
o, ® EHEWS FLS AN ey B 2 Bl ¥ 45 9: Ao
=, @ ARS EEE mEE g LRehd KFT 295 ddE
R#H= #2d w ek

E=O) REHKE SRR BRE BEdE Aezd © BEEEEA
o mEst @ Hel wHES OI% AEel BEES ME BT MRES
) FRIY o] Ast] REWS BEstz Yo o A @ DE i
BEEEH) A £ BEES FEHES) REREES 2 FAtz, @

23) Ibid., Para. 32(b).
24) Ibid., Para. 32(b)(i)
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el BESS FIAY =t EREES RESE BERT o] K
BHET o] maEe] BEH =t SRERCHEY SHE iz 2 =
el Adr 2 MES HE dstd MaEEgES] mEd J2% &
ABEES s2A stgen, #EiEEd S s BERAFES ©#
of 7128 BRBEES HIEE #AE 24 st ozl BRM
MEEEERS Rl HAE Ao)ztx Azt

B pEhES AGEMEY BEES KEfEd FTHEE Az B
EHoz EENAE BRE #7S o Aot

S REES WHIEHS M ik JlEctd BEMHe RE
A g At F2E NEEGIAE o] HiES REHE Y=

T Y= (breakable) BEL o2 ET Aot FdhA &% Acivd F
o AL A dgE wk ik o] Rl At A HEHom
1929429] wp= ARuMERY H25ME7F 1955489 slo]aziwE e Jsted sEd
vh Sl o] el A Edtz YE LEEE(ER)E AUstd £ Hd
ANed = e BER gz MEAGJAE BR—HE #HE He
9}15}.25)

W bE=&Y] HEd AL HEEETY FHilol ARG LR 2
FAel WABIRS 7ol W4 HEd #T gixREd 4d¢ g
2 A Atz 2o, ICAO Hi16E AR EEE 40 & H#E T %
LE E2E PERYY ERT FEIY R O3 2] 2 HHRE EY
T 7 Sk

b

RAET Y] shid AEM B EEHEE €8 A& BEs

2z 3% 2 @S AN BEE o & F 2E 7Ot Ao EvE 9
el e RIEKHS HEREZS AATE R/ KR ¥

o et
%

T

] g Aotg HES & vebob Bl A Estx e BREHE
MRSt 4] HEE 512 Ao Hetd gEstA] gevtz o &
S&dA RS,

25) Ibid., Para, 36.
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BoH EHRERGI BMEE R o BERES EE £
HMEES HALE FRS FEI 2 B o] 40MEEF 30MEEC]
19 REE HEd FE 52 $o22 BHES BOIAYE H Ao =

€ ¥t 29x2 £ 7 Aot

E15E BEEAGCT BMEE FRE Ad 4349 BR7 BES 4
Rell BEE £7Z Aolzte 2L Hiol AL stlerl o] 5L 4
3 Aol HAck. L, METHEMY RTHES A FREE
FAl(REEM) = BAZA 3 A4S 2 BIEHES BB A
B Lo BMREMAHE D TEELY BEEEHE (GELY B9 2
AA ] HHEEo R HEA tnA e rHe Ase B FAMez A
Z3 3 & dvke REE Jo.®

BagEs: Bo| BMREAMHES] HANY BRERE Y ThELY BR
RIEHES] BEREREAA & oo AA, BRECS FAL, 54, ER
B FHlo2 BERERS 3 22 HisBEHisme 4 3
of EAKo 2 BAEMLY FAE REsty dd FREMLS] RS 5
St AL Bk 2ol doe ARE 9.2

22y 208r4EHT ICAO 2R A BEZKRE 10%E 9 ¢4 %
Bel BMFE7L AREAS FHAQ HA A BES ZANGdGE 4
o Wt - FESokt Ackm R ol9} 2L FAle wazd
x R} BRc Gl L2EZEol, 292, BHA 5 ABERY BER
=3 (B, Aveh, molzelst 59 HEERY o EHE, d719 oz
A BT B olzdlE v Fo] itk H%o] oA EET v YE
19604:9] F2l-TEFEBEMN AL BaErY KA EREEY
<= BR#EESt Slo] AFEAA £ o] FE ¢9E BRENS otz ¢
o= A= Yok ICAO 9] %6l k@EAgs £2@ I EAEY £3
WEe TAHLRE AR £ 9 o] RAMES Siete BRAA T
Ao BRe] £z J&¢ & F7F Aot

mode

26) BACHER, RIWHIC 82E T=.
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INTERNATIONAL LAW ASSOCIATION

63rd CONFERENCE-WARSAW 1988

Session: Legal Aspects of Air Traffic Control, Date, August, 24, 1988,
Chairman: Prof. Maureen Williams Argentinal, Time, 15: 00
Secretary-Assistants: Dr. Jenry Rzymarek

LIST OF INTERVENTIONS

. . Proof~
Serial Name and Branch of Speaker gl;éﬁin co’ﬁz}c{:ed E‘y%}étd é%leczlik}?;
1 | Prof. M. Williams(Argentina) 6
2 Prof. N.M. Matte(Canada) 3
1 3 | Prof. M. Williams(Argentina) 2
4 | Avv. G. Rinaldi Baccelli{(Italy) 16
5 | Dr. Kim Woo Hwan(Rep. of Korea) 10 Y,
6 | Michael Bogdan(Sweden) 6
7 | Maitre E. Colas(Canada) 7
8 | V.M. Metsalampi(Finland) 7
9 | Alfred P. Rubin(USA) 7
10 | K.H. Bockstiegel(FRG) 7
11 | Dr. G. Guerreri(ltaly) 6
12 | Michael Bogdan(Sweden) 2
13 | Maitre E. Colas(Can) 1
14 | Avv. Rinaldi Baccelli(Italy) 10
15 | N.M. Matte(Canada) 2
16 | M. Williams(Argentina) 2
17 | Metsdlampi(Finland) 1
18 | M. Williams{Argentina) 1
19 K.H. Bickstiegel (FRG) 1

RESOLUTION ADOPTED: YES... NO...
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81): Guido Rinaldi Baccelli, International Law Association, - Committee on
the Legal Aspects of Air Traffic Controll, Annals of Air and Space
Law, Vol. XIII, '1988. °
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Some Consideration on the Liability of Air Traffic

Control Agencies

Kim, Doo-Hwan*

I. Introduction

The principal object of air traffic control is to promote safe,
orderly, and rapid movement of aircraft through airspace within
the control zone. Air traffic controller are responsible for assur-
ing safe, orderly and expeditious movement of air traffic.

The liability of Air Traffic Controller is to my knowledge uni-
versally accepted to consitute a delictual liability as opposed to
contractual liability. We may conclude that the liability is univ-
ersally based on fault(negligence) and, besides, is unlimited.

II. Activities of ICAO

In the years between 1960 and 1967 the Assembly and two su-
bcommittees of the Legal Committee, ICAO embarked on the su-
bject of “Liability of Air Traffic Control Agencies”, eventually
leading to a recommendation that international rules should be
comprised in a special Convention on Liability or Air Traffic
Control Agencies. However, nothing happened between 1967 and
1980.

In 1980 the matter was brought up again in the 23rd Session

* Prof. Dr., The College of Law, Soong Sil University ; This paper was
delivered to the “International Committee on Legal Aspects of Air
Traffic Control, The 63rd Warsaw Conference of ILA, August 24, 1988
as Some Consideration on the Liability of Air Traffic Contrel Agencies.”
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of the Legal Committee, ICAO. This study will focus the atten-
tion of states and international organization to the analysis made
by the Panel of Experts on the General Work Programme of the
Legal Committee(§ to 16 June 1981), the questionnaire sent to
States in April 1982 and the questions raised by the 25th Session
of the Legal Committee in 1983.

The attachment to this study reproduces a preliminary draft
for the text of an International Convention on the Liability of
Air Traffic Control Agencies presented by the Delegation of Ar-
gentina to the 25th Session of the Legal Committee in 1983; it
should be noted that this preliminary Draft Convention was not
considered in its substance by the Legal Committee. The 26th
Session of the Legal Committee was held at Montreal from 28
April, to 13 May, 1987. '

The 26th Session of the Legal Committee is expected to consi-
der the future course of action on this subject on the basis of the
Secretariat Study, of the comments from States and international
organizations and of the Rapporteur’s Report.

II1. Reasons Why the System on the Liability of Air Traffic
Control Agencies should be unified.

An Aircraft engaged in an international flight, which is over
the territory of ancther state and perhaps under the control of
Air Traffic Controller in a third State(e.g. the Republic of Kor-
ean flight KAL 007 at 1 September 1983) can give rise to a ser-
ious conflict, which makes a solution of this particular question
very necessary. A different case is that of on aircraft in State
other than its own, but under the control of an ATC agency in
its own country, which has caused damage in the other Contrac-
ting State. Here again a conflict airses which cannot be resolved
by domestic law unless the legal solutions have been unified.

-Although we did not see at present an urgent need for the el-
aboration of an international instrument, we believed that such
an instrument might be desirable to achieve in that field a cer-
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tain degree of uniformity which was presently lacking in view
of the differences among national legislation; however, the opini-
on was expressed that differences among existing national legisia-
tions on the liability of air ‘trafﬁc control agencies and, in gene-
ral, the diversity of national liability systems were already subs-
tantial enough as to create a major obstacle for reaching an
international agreement. L

My opinion is that the international standards should establish
a system of legal actions which the victim may initiate to obtain
compensation for the damage sustained from the accident of Air
Traffic Controller. If a Draft for the Convention is prepared, the
right of the victim to seek damages from the party a fault must
be expressly recognized. The victim is equally at liberty to sue
the ATC and the carrier or operator.

It is usefully for us to draft the model text that would be very
beneficial to all the developing countries which need illustrative
texts to organize their domestic legislation is step with current
aeronautical problems in the world. However, it is our feeling
that the establishment of an international convention on the sub-
ject would be desirable since it might foster the harmonization
of the principles laid down in the national law system of the
various States which are frequently different.

IV, Special Aspect of Liability of Governmental Agency(ATC).

An important international element is that the control function
belongs to the State or to public corporations, or is directed and
managed by officials of the State Administration. The chief pro-
blem arising for the activities of air traffic control agencies is
that of determining the nature and conditions of their liability in
the case of aircraft accidents or incidents associated with their
activity or due wholly or partly State’s intervention. We feel that
no distinction should be drawn between acts of the agency prov-
iding air traffic services and acts of individual controllers, since
our country these services are provided by States, and the con-
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trollers perform these functions as agents of State which is res-
ponsible for acts carried out by its employees is the performance
of their duties.

In France, for instance, it seems to be undecided issue, whe-
ther the State is responsible for all negligence acts of its servants
(within the frame work of their doing duty as such) or only for
acts which are seriously negligence(faute lourde).

In the United States of America, U.S. law, the issue of lia-
bility of Air Traffic Control Agencies is governed by the Federal
Tort Claims Act(FTCA). Essentially, then, to establish the lia-
bility of the United States government under the FTCA the ne-
gligence of the air traffic controller must be shown, and such
negligence must have been the proximate cause of the damage
suffered. The current regulations of the United Kingdom are the
Rules of the Air and Air Traffic Control Regulations of 1981.

In the Federal Republic of Germany, the state liability in
accordance with Article 34 of the German Constitution in connec-
tion with paragraphy 839 of the German Civil Code provide suf-
ficient room for the legal treatment of liability problems of air
traffic control agencies so that specific legislation is not required.

The control of air traffic service in Japan, are delegated to
the Director of the Regional Civil Aviation Bureau or the Direc-
ter of the Air Traffic Control Center, Director-General of the
Defence Agency by the Minister for Transport in accordance with
the Article 137 of the Civil Aeronautics Law. The liability for
damages of the States or Public Agency or Japan are regulated
by the Article 17 of Constitutional Law or Article I of National
Compensation Act.

In the Republic of Korea, according to the Article 75(Instruc-
tion for Air traffic) of the Aviation Act, Aircraft shall navigate,
while in control or control zone, in compliance with the instruc-
tions for order and time to take off, landing, or route of flight,
etc., as directed by the Minister of Transportation. The Minister
of Transportation shall furnish the flight crew with all informa-



42 Summary

tions necessary for the navigation of an aircraft. (Article 78 of
Aviation Act). According to the Article 2 of the National Com-
pensation Act of Korea, the liability for damage of the State of
Local Government are regulated as follows; When public officials
inflict damages on the persons intentionally or negligently in the
course of performing their official duties, in violance of the pro-
visions of laws and regulations, the State or Local Government
shall redress the damages, if such damage has been caused by
bad faith or gross negligence of the public official concerned, the
State or Local Government may demand from the public official
reimbursement.

Especially, the Article 29 of Constitutional Law in Korea are
regulated as follows; In case a person has sustained damages by
unlawful acts committed by public officials in the course of their
officials duties, he may make a claim against the state or public
agency for just compensation in accordance with the provision of
law; however, the public officials concerned shall not be immune
from liability. The liability of Air Traffic Agencies in Korea
relys on the article 2 of the National Compensation Act or Article
29 of Constitutional Law.

V. The Liability of Air Traffic Control Agencies

The growth of air transport in the past 40 years could not
have been possible without the international co-ordinate which is
necessary for the development of a unified and efficient network
of international airlines and airports. The Chicago Convention
provides that States must collaborate in securing the highest pr-
actical degree of uniformity in regulations. ‘ :

The Preliminary Draft for the International Convention on the
Liability of Air Traffic Control Agencies that was presented by
the delegation of Argentina consists of eight(8) Chapters and
forty-three(43) Articles. The chapters deal with the following
subjects

1) Concept of Air Traffic Control Agencies and application of
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the Convention
2) System of Liability
3) Limitation of Liability
4) Jurisdiction and Applicable Law
5) Prescription
6) Guarantees
7) Miscellanecus Clauses
8) Diplomatic Clauses

The great majority of States took the view the operators or
air traffic controllers. The ATCA shall be liable for fault on the
part of their officers, employees and agents, for damage to airc-
raft, persons, objects and carried by aircraft and for damage to
third parties and to objects on the surface, within the system
established herein, Nevertheless, the ATCA shall not liable if the
damage occured fortuitously or as a result of force majeure, thr-
ough the action of a third party, through fault of victim or ina-
ccurate information from ancther agency which the ATCA only
transmitted, and provided that the ATCA proves that it was
impossible to take such measure.

No exemption may be based on the immunity of an ATCA
because it belong to a state.

The liability of ATCA shall be limited to the amount laid down
for liability of the air carrier in the international conventions,
e.g, Guatemala Protocol of 1971, Montreal Additional Protocol
No.3, No.4, of 1975.

In many countries, the liability of air traffic control agencies
is based on fault and the burden of proof is vested in the claim-
ant; the liability is and the State is responsible for damage ca-
used by the acts of its authority of their servants or agents since
their activity are considered to be the acts of the State itself.
Contributory negligence, force majeur and fault of their parties
are defenced available.

A breakdown of the eQuipment should not constitute a defence
leading to the exoneration of the provider of service in the abs-
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ence of negligence on his part since the air traffic control agen-
cies will have, in case of ‘damage resulting from faulty equi-
pment, a recourse action against the manufacture under general
products liability rules.

VI. Conclusion

It is clear that States regulate and implement air traffic ser-
vices, either directly or indirectly. There exists a very small
number of private corporations and extra-territorial agencies
(EUROCONTROL, COCESNA and ASECNA) providing such ser-
vice, and the possibility also exists of ICAO itself doing so purs-
uant to Article 71 of the basic Convention. It is necessary to
safeguard the situation of the air traffic controller as an employee
if an the right of the victim to seek damage from the party at
fault must be expressly recognized.

It would be advisable for the Legal Committee of ICAO or the
Air Law Committee of the International Law Association as the
principal advisory body in the air law field, the produce an inte-
rnational instrument that would serve as a model for domestic
legislation. I propose that the Air Law Committee of ILA or
Legal Committee of ICAO would make formally a new prelimin-
ary draft for the convention on the liability of air traffic control
agencies as soon as possible.

It is most necessary for us to. make a new preliminary draft
for the convention on the liability of ATCA in order to unify the
air traffic control system among States in the world.

Avv. Dr., G. Rinadi Baccelli(Itary) reported that he had spoken
on the subject of “Air Traffic Control” at the International Com-
mittee on Legal Aspects of Air Traffic Control of the 63rd
Warsaw.

Conference of International Law Association, on August 24,
1988. The recommendation of Dr. G. Rinaldi Baccelli’s paper
is as follows;
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{Recommendation)

1. To adopt an international instrument concerning liability of air

traffic control services/information, control, emergency;

2. this instrument may be an international convention or, at least
guidelines to be incorporated into national legislations;

. liability should cover all services as well as all agents perfor-
ming such services, irrespective of the fact that they should
belong to the public administration, or be private persons or
multinational corporations;

4. no privilege or immunity of any kind may be granted to air

navigation services, no matter what their nature may be/priv-

w

ate, bodies, public or multinational.
It is essential that the foreign claimants should be given
complete freedom to go to Court.

5. the choice of the liability regime(fault, limited, unlimited,
strict liability) as well as the choice of jurisdiction (ordinary
tribunal or administrative procedures) should be left to the
State where the accident takes place. This State would have
jurisdiction for compensation claims.

6. should strict liability be adopted/by the coming into force of
the/1971/Guatemala Protocol and the Montreal Additional Proto-
cols/1975/, the liability of air navigation services should be on
air equal footing with the liability of the carrier.

7. Claims should be brought within two years of the data of the
accident.

I would comment on the Recommendation of Rapporteur Dr.
G. Rinaldi Baccelli.

1. To adopt an international instrument concerning liability of
air traffic control services include information, control, emer-
gency etc, all parts.

2. 1 hope that this instrument should be an international conven-
tion or, at least guidelines to be incorporated into national legi-
slations.
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3. I would agree with recomendation No. 3, No. 4, No.6, No.7 of

Rapporteur.

4. The recommendation No. 5 is most important thing for us dra-
fting a new preliminary convention.

My opinion is that the choice of the liability regime of Air
Traffic Control Agencies should be adopts the principle of fault
(negligence) and system of limited liability. The choice of juris-
diction would be adopts the ordinary tribunal and should be left
to the State where the accident take place. This State would
have jurisdiction for compensation claims.



